
DISTRICT: SONITPUR 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

SONITPUR: TEZPUR 

 

 

GR CASE NO: 2167/ 2009 

U/S 420/392 r/w 34 IPC 

 

PROSECUTOR: STATE OF ASSAM 

VERSUS 

ACCUSED: 1.) MD ARMAN ALI 

           2.) MD ABDUL KADIR 

           3.) MD RAHIMUDDIN & 

           4.) MD SHOMOR ALI 

 

 

PRESENT: Ms MEENAKSHI SARMAH, AJS 

                  JUDICIAL MAGISTRATE FIRST CLASS, 

                   SONITPUR, TEZPUR 

 

ADVOCATE FOR THE PROSECUTION: SHRI J ADHIKARI, Asstt PP 

 

ADVOCATE FOR THE ACCUSED PERSONS: SHRI B K BASUMATARY, 

SHRI A BHUYAN & SHRI R MAJUMDAR. 

 

CHARGE FRAMED ON: 11.07.2013 

 

EVIDENCE RECORDED ON: 19.04.2014, 4.09.2014 & 21.10.2014 

 

ARGUMENT HEARD ON: 5.11.2014 



 

JUDGMENT DELIVERED ON: 13.11.2014 

J  U  D  G  M  E  N  T 

 

1. The prosecution story in brief as is revealed from the ejahar lodged 

by Shri Gobind Borah (hereafter referred as informant) on 

20.11.2009 with the Officer in Charge of the Rangapara Police 

Station is that on 10.11.2009 at around 4:30 pm while he was 

going to Sootea after withdrawing Rs.2, 60,000/- from his State 

Bank account in Dergaon the keys of his bike fell down around 2-3 

kms away from Balipara Centre as a result of which he had to get 

down and find the same. While he was searching for the keys he 

met one of his acquaintances Shri Krishna Munda. While he was 

conversing with Shri Krishna Munda, the said person told him that 

he has some gold with him and if any person is willing to buy it he 

will sell it in a lesser amount. The informant further stated that he 

got carried away and decided to take a look of the said gold. 

Thereafter Shri Krishna Munda took the informant to the house of 

an old person who shown him the said gold bar. The said old person 

gave the informant a phone number and asked him to contact on 

that number and finally decide the matter with regard to the 

purchase of the gold on the next day. After deciding this, the 

informant went away to Sootea. On the next day i.e., on 

11.11.2009 the informant withdrawn Rs 40,000 from an ATM in 

Tezpur and after contacting Shri Krishna Munda went to the same 

place where his bike keys were lost on the previous day near the 

Mansiri. The informant further stated that since he was doubtful 

about what he was doing, he called one of his friend from Sootea. 

Thereafter the said Shri Krishna Munda came and when the 

informant asked him that he wanted to have a look upon the gold 



bar the said person Krishna called another person who had the gold 

bar. Thereafter when the informant saw the gold in the day light he 

doubted that the said gold was not real and he decided not to 

purchase it. Since the informant friend was late in coming he 

decided to leave the place. However when he was about to leave 

the place few persons got down from a Blue Maruti 800 car parked 

nearby and snatched away his handbag and went away. The said 

incident was seen by some persons who came near the informant 

after hearing the hue and cry. One of the person informed him that 

the name of the persons who came out from the car was Abdul 

Kadir of Balipara, who owned the car bearing No. AS 12-B-0121, 

Somor Ali, Abdul Rahim and two others name not known.  

2. Upon receipt of the ejahar the police registered Rangapara Police 

Station case no 204/ 2009 under sections 419/420/392 IPC and 

started investigation in the case. After completion of the 

investigation the police submitted chargesheet against the accused 

persons, namely Md Armaan Ali(hereafter referred as accused 

no 1), Md Abdul Kadir(hereafter referred as accused no 2), 

Md Rahimuddin(hereafter referred as accused no 3) and Md 

Somor Ali (hereafter referred as accused no 4) under section 

419/420/392 r/w 34 IPC. 

3. The said accused persons were called upon to enter trial. However 

the accused Md Shomor Ali was declared as proclaimed offender 

after due execution of Proclaimation and Attachment and the case 

against him was filed. After causing the appearance of the said 

three accused persons namely Md Armaan Ali, Md Abdul Kadir and 

Md Rahimuddin, the copies of the relevant documents were 

furnished to the accused persons. After hearing both the sides, 

formal charges against the accused persons was framed under 

section 420/392 r/w 34 IPC by my Ld. Predecessor and the same 



was read over and explained to the accused persons to which they 

pleaded not guilty and claimed to be tried. 

4. The prosecution examined five witnesses in support of its case; 

whereas the defence declined to adduce evidence. Since there were 

no incriminating materials against the accused persons their 

examinations under section 313 CrPC was dispensed with.  

5. I have heard the arguments put forwarded by both the parties. The 

defence side had contended that the prosecution had failed to prove 

the case against the accused persons.  

6. Upon hearing and on perusal of record I have framed the following 

points for determination- 

 

(i.) Whether the accused persons on 11.11.2009 at 

around 4:30 pm near Mansiri cheated the informant 

Shri Gobind Borah by dishonestly inducing him to buy 

fake gold and deliver the money belonging to him in 

furtherance of their common intention and thereby 

committed offence under section 420 r/w 34 IPC? 

(ii.) Whether the accused persons on the same date, 

time and place in furtherance of their common 

intention committed robbery while committing theft by 

causing instant fear of hurt and wrongful restraint to 

the informant and thereby committed offence under 

section 392 r/w 34 IPC? 

 

7. I have heard the learned Asstt.P.P and the learned counsels on 

behalf of the aforesaid accused persons. The learned counsel for the 



accused persons had prayed to acquit the accused persons as there 

are no materials against them. 

 

DISCUSSION, DECISION AND REASONS FOR THE 

DECISION: 

8. Now let me discuss the materials on record and try to arrive at a 

definite finding as regards the point for determination. 

9.  PW1, Sri Gobind Borah is the informant of this case. He has 

testified that he knows accused no 2 but does not know the other 

accused persons. He further testified that on 10.11.2009 he was 

going to Sootea from Dergaon on bike carrying along with him cash 

of Rs. 2,60,000/- (rupees two lakhs sixty thousand only) in order to 

purchased a car. He further stated that when he reached Balipara 

the bike of his keys fell down in the road. While he was searching 

his keys he found one of his acquaintances named Krishna and 

started a conversation with him. He further stated that while 

conversing with the said person Krishna, that person told him that 

he worked in a tea garden and took PW 1 to purchase some gold. 

PW 1 further deposed that after seeing the gold, he decided to 

come next day and thereafter went away to Sootea. PW 1 also 

stated that next day he went to Balipara again and contacted the 

said person Krishna in order to purchase the gold. Thereafter the 

said person Krishna asked the PW 1 to meet him in the same place 

where they have met the day before. He further stated that while 

he was talking to Krishna, all of a sudden an Alto car came and 8 

persons got down from it and snatched away the bag containing Rs. 

2, 60,000/- which was kept in his bike. After the said incident the 

informant went to the Chariduar OP and lodged the ejahar in the 

police station. He proved Exhibit 1 as the first information report, 



lodged by him in the said PS. In his cross examination the said PW 

1 has stated that he knows the said person Krishna and does not 

know the other persons. He had also stated that in Ext 1 he has 

only written the name of Krishna Munda. He had also admitted in 

his cross examination that although he have withdrawn Rs 2, 

60,000/- from bank he have not given his account number and the 

mobile number in his Ext 1. He further admitted that he have 

written in Ext 1 that the gold was kept in a bag which was kept in 

the waist of a old man but have not written that he have gone to a 

house. He have also admitted that in Ext 1 he have written that he 

have inform two of his friends who have arrived late. He also stated 

in his cross examination that he have not written in his Ext 1 that it 

was an Alto car. He has also denied that he had not taken the 

money. He also stated in his cross examination that he do not 

remember after how many days he have lodge the Ext 1 after the 

said alleged incident.  

 

10. PW 2 Md Azizur Rahman had stated in their evidence that he 

neither know the informant nor the accused persons of this case. He 

said that the alleged incident took place around 4 ½ years back 

while he was returning from his work to his home when he saw a 

crowd gathering near the Mansiri Bridge. After that police came to 

him and asked his name and thereafter he went away. However the 

said witness have been declared hostile and when cross examined 

by the Ld Asstt PP he have stated that he have never stated before 

the police that on the day of the said alleged incident he saw one 

person near the Mansiri bridge talking loudly and thereafter he saw 

the accused persons named above and four other persons running 

away in a Maruti Car hurriedly from nearby the said person. And 

when he asked the said person about the incident he was informed 

that the accused persons who ran away hurriedly were trying to sell 

fake gold to him and when the said person refused to buy it the 



accused persons snatched away Rs 3,00,000/- (rupees three lakhs ) 

from him. The said PW 2 when cross examined by the defence 

Counsel vehemently denied that he never made any statements 

before the I/O in connection with this case and he only knows one 

thing with regard to this case i.e., he have only seen a crowd near 

the Mansiri Bridge around 4 ½ years back and police came and only 

asked his name when he stopped to see the crowd.  

 

11. It is important to mention here that PW 3 Ayub Ali have 

stated similarly like that of PW 2 and was also declared hostile and 

when cross examined by the Asst PP he have denied that he have 

never made any statements in connection with this case and the 

police have only asked his name while he had stopped to see the 

crowd near the Mansiri bridge. He has also stated the same thing in 

his cross examination as had been stated by PW 2. PW 3 further 

stated in his cross examination by the Defence Counsel that he 

have heard the names of the above mention accused persons for 

the first time in Court today when he was deposing and also stated 

that he came to know about what had happened in this alleged 

incident in the Court only while he was examined as a witness.  

 

12. PW 4 Abdul Kadir had deposed that the alleged incident took 

place around 4 years back when he was coming back from his work 

and when he heard noise nearby the Mansiri bridge he stopped to 

see what had happened. After that police came and asked his name 

and went away. In his cross examination PW 4 had stated that he 

does not know anything about the alleged incident and also stated 

clearly that the police came and asked him only his name and went 

away. And thereafter he also went away from that place.  

 

13. PW 5 Shri Arun Moran who is the I/O of this case had deposed 

that he received the Ext 1 lodged by the informant Gobind Borah on 



20.11.2009 when he was In- Charge of Chariduar OP. After taking 

up the investigation of this case he went to the place of occurrence 

and took up the statement of the witnesses in connection with this 

case and also prepared the sketch map of the place of occurrence. 

He also stated that he came to know about the name of the above 

mentioned accused person from the witnesses only and thereafter 

he arrested accused no 1 and accused no 2 and the rest accused 

persons could not be arrested since they were absconding. After the 

entire investigation he submitted chargesheet against the accused 

persons u/s 419/420/392 r/w 34 IPC. He proved Ext 2 as the 

chargesheet submitted in connection with this case. He also proved 

Ext 3 as the sketch map of the place of occurrence. Further he 

proved Ext 4 and Ext 5 as the statements of hostile witnesses PW 3 

and PW 2 respectively made before him. In his cross examination 

by the defence Counsel he have stated that the informant have 

lodge the Ext 1 on 20.11.2009 wherein it was stated that the 

alleged incident took place on 10.11.2009 at around 12:30 pm. He 

also admitted that he has not marked the exact place of occurrence 

in Ext 3. Further in his cross examination he have stated that he 

have taken the statement of the informant on 20.11.2009 in the 

police station itself. Further he have stated that he have not 

submitted chargesheet against Krishna Munda who was named as 

an accused in the Ext 1. The said PW 5 have stated in his cross 

examination that he have taken the statement of the witnesses in 

this case in the place of occurrence only and the said witnesses 

were called upon by the informant only. He have not only denied 

the fact when suggested by the defence counsel in his cross 

examination that that he has taken the statements of PW 2, PW 3 

and PW 4 in the police station but also denied the fact that he never 

interrogated the witnesses. He has also denied the fact in his cross 

examination when it was suggested that the Ext 4, Ext 5 are not the 

self stated statements of the PW 3 and PW 2 made before him. 



Further the said witness also denied that the fact that he have 

submitted Ext 2 against the accused persons u/s 419/420/392 r/w 

34 IPC without any thorough investigation in this matter. He also 

denied the fact that he had falsely implicated the accused persons 

in his case since no such incident happened as alleged in the Ext 1. 

 

14. After perusing all the materials on record I would like to 

discuss them one by one for the sake of proper appreciation and 

understanding of the case. Firstly, on an in depth perusal of Ext 1, 

it has come out that Krishna Munda who was a named accused in 

Ext 1; no chargesheet was filed against him as admitted by PW 5 

although he was the main person involved in the case. Further the 

informant had stated in his Ext 1 that he came to know about the 

name of accused no 2 from one of the nearby person who gathered 

in the place of occurrence after the alleged incident. However it is to 

be noted that if the version of the said informant is true than why 

none of the independent witnesses on record stated the name of the 

accused no 2 as well as that of other accused persons in their 

evidences. In fact PW 2, PW 3 and PW 4 have stated clearly that 

they do not know the accused person personally and their names. 

Also if the informant had come to know about the name of accused 

no 2 from the nearby person he have failed to bring that particular 

person before the PW 5 i.e., the I/O who have stated in his 

evidence that the informant have only brought the witnesses before 

him for recording their statements. And from the evidences of PW 2, 

PW 3 and PW 4 it can be clearly assumed that at least they are not 

the said passerby who had identified the accused no 2. Secondly, 

PW 1 had stated in his Ext 1 that the accused persons got down 

from a Maruti 800 car and went away hurriedly after the said 

incident. But in his evidence PW 1 had stated that the accused 

persons got down from an Alto car. As such it is doubtful to believe 

as to which of the version of the statement of the said PW 1 is true 



since any reasonable man of basic prudence would know the basic 

difference between both the cars and specially a person with whom 

the said incident had occurred and who is also the sole eye witness 

of this case. Also the informant has stated the number of the car in 

Ext 1 but in spite of getting the number of the said car used in the 

alleged offence the I/O of this case has not seized the said car so as 

to identify what car it was. Thirdly, PW 1 had stated in Ext 1 that 

one old man has showed him the gold and he was taken to the 

house of the old man by Krishna Munda. But in his evidence he had 

stated that Krishna Munda took him to see gold and did not mention 

specifically as to where he was taken to see the gold. Neither the 

informant mentioned the I/O about the place where he was taken 

by Krishna Munda to see the gold nor he mentioned any detail 

about the old man before the I/O. Fourthly, PW 5 had stated that 

he have recorded Ext 4, Ext 5 and the statements of PW 3, PW 2 

and PW 4 respectively who were called upon by the informant. But 

on the perusal of the evidences on PW 2, PW 3 and PW 4 it is seen 

that none of them supported the case of the informant. PW 2 and 

PW 3 who were declared hostile witnesses have not whispered 

anything in their evidences that could corroborate the case of the 

informant as alleged in Ext 1 since they have outwardly stated in 

their evidence that they do not know the informant as well as the 

accused persons as they have come to know about the alleged 

incident only when they came to give their evidences in the Court. 

Further PW 5 have visited the place of occurrence on 20.11.2009 

and the incident occurred on 11.11.2009 and he also stated that he 

have taken the statements of PW 2 , PW 3 and PW 4 who were 

called upon by the informant only on that particular day. But PW 2, 

PW 3 and PW 4 have stated the same thing in their evidence that 

they stopped near the Mansiri village only when they heard noise 

and a crowd gathering there. If that is so then these witnesses are 

not those persons whom the informant have claimed to be nearby 



him after the alleged incident have occurred because these said 

witnesses have only stated that they have stopped near Mansiri 

bridge on seeing the crowd and the police have only asked their 

name. Fifthly, one of the alleged offences in this case is that of 

cheating. And if Ext 1 together with the evidence of PW 1 is taken 

into consideration there is no single allegations against the accused 

person with regard to the offence of cheating since PW 1 have 

clearly stated in Ext 1 as well as in his evidence that Krishna Munda 

and one old person wanted to sell him gold and when he came to 

know that the said gold was fake than he denied to purchased it. 

But in spite of material allegations against the said person Krishna 

Munda and the said old man they are not chargesheeted accused 

person in this case. Also there is nothing on record to show that the 

accused persons are linked with the offence of cheating. Sixthly, 

the PW 5 i.e., the I/O who have submitted the chargesheet against 

the accused persons named above have stated that he have 

arrested the accused persons on the basis of the statements of the 

witnesses which he have recorded during investigation. But none of 

the witnesses have stated that they know the names of the accused 

persons since they themselves clearly stated in their evidences that 

they came to know about the alleged incident in the Court itself 

when they were called as witnesses. As such on what other basis 

the I/O have arrested the accused persons is not stated anywhere 

in his evidence. Lastly, I am of the considered view that how come 

the independent witnesses in this case state the similar thing in 

their evidences that the police have only asked their name when 

they stopped near the Mansiri bridge after seeing the crowd. Thus 

what has come to the picture that when the police must have come 

to the place of occurrence on 20.11.2009 crowd must had gathered 

resulting into noise and definitely PW 2, PW 3 and PW 4 being 

passerby saw the crowd and stopped and then the police must have 

asked their name otherwise there would not have been so much 



similarity in the evidences of the said witnesses. Further in the 

evidence of PW 1 it is clearly stated that the accused persons 

snatched away Rs. 2, 60,000/- from him and on the other hand in 

Ext 4 and Ext 5 it has been stated by PW 3 and PW 2 that the 

persons from whom money was snatched away by the accused 

persons told them that the accused persons snatched away Rs 3, 

00,000/- from him. If that is so than why the same informant will 

state Rs. 2, 60,000/- once and Rs 3, 00,000/- once differently. As 

such all these have led to serious doubtfulness as to the allegation 

of the informant against the accused persons.  

 

15. Thus from the above discussion made above I am of the view 

that there are many discrepancies in the evidences of the witnesses 

including the informant who is the sole eye witness of this case. 

Also after perusing the materials on record I am of the considered 

opinion that there are major lacunas in the investigation of this case 

which have led to serious loopholes in his case. And the cardinal 

principle of criminal law is that “a person is presumed to be 

innocent unless proved guilty”. Therefore duty is cast upon the 

prosecution to prove the guilt of the accused persons beyond 

reasonable doubt. And in the present case the prosecution has 

failed to prove that the accused persons have committed the 

offence of cheating and robbery at that relevant point of time as 

alleged in the ejahar. 

16. DECISION: The prosecution has failed to prove that the 

accused persons have committed the offence of cheating and 

robbery at that relevant point of time as alleged in the ejahar, as 

such all the points for determination are answered in the negative, 

and in favour of the accused persons. 

 



 

 

ORDER 

 

17. In view of the discussions made above and the decision 

reached in the foregoing points for determination it is held that the 

prosecution has failed to prove the charges against the accused 

person namely Md Armaan Ali , Md Abdul Kadir and Md Rahimuddin; 

as such the accused person Md Arman Ali, Md Abdul Kadir and Md 

Rahimuddin are acquitted from the charges under section 420/392 

r/w 34 IPC and are set at liberty.  

18. The bail bond of the accused persons and their surety shall 

remain in force for six months from today.  

19.  The case is disposed of on contest without cost.  

 

 Given under my hand and seal of this court on this 13th day 

of November, 2014.   

 

 

 

 

      (Meenakshi Sarmah) 

     Judicial Magistrate First Class, 

         Sonitpur, Tezpur. 

 
 

 

 

 

 
 



APPENDIX 

PROSECUTION EXHIBITS: 

1.) FIR 

2.) CHARGESHEET 

3.) SKETCH MAP 

4.) STATEMENT OF HOSTILE WITNESS AYUB ALI 

5.) STATEMENT OF HOSTILE WITNESS MD AZIZUR RAHMAN 

DEFENCE EXHIBITS 

NONE 

COURT EXHIBITS: 

NONE 

PROSECUTION WITNESSES 

1) SHRI GOBIND BORAH 

2) MD AZIZUR RAHMAN 

3) AYUB ALI 

4) ABDUL KADIR 

5) ARUN MORAN 

DEFENCE WITNESS 

NONE 

COURT WITNESS 

NONE 

 

(Meenakshi Sarmah) 

 Judicial Magistrate First Class, 

Sonitpur, Tezpur. 


